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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 20543 .

‘ .. ,I‘OcQD/! ’
Decanmbar 6, 1973
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Kaco Industries, Incorporated CDG'DD‘
2438 Beekman Street
Cincinnati, Ohio 45214 .

Attention: Mr, Robert G, Adair
_Prcnidcnt

Gentlemen:

This refers to your letter of October 5, 1973, and prior 746&90‘07
correspondence, concerning the award of a contrant to the Trane
Company under invitation for bids (IFB) No., DSA-400-73-B-4807, as
azended, iscued on Dacember 27, 1972, by the Defense Supply Agency
(DSA), Diractorate of Procurement and Production, Richmond, Virginia,
for a quantity of air conditioners for the United States Marine Corps
‘the requiring activity), For the reasons otatod below your protest
is dendied. ‘ '
T Your protest concerns items 9 and 10, for-ailr ccnditioners
identificd as A/E-’2C-18, and itenms 14 and 15 for air condltionars
identifiad am A/L--32C-25, There vas a first article tast requirenent
for each of thes: four items, However, clause C46 of the solicita-
tion provided in gpertinent part as followas

"C46 RWALVER OF FIRST ARTICLE APPROVAL TESTS (Decrease in
Price) (Sepuvate Line Item) The Govermnent reserves the
right to wailve the requircwent herein for first article
approval testd a5 to those offerors offering a product
which has besev. previously furnished by the offeror and
has boaen accopted by the Government. Offerors offering
such products, wno wish to rely on such prior acceptance
by the Goverpment, must furnisch evidence with the offer
that prior CGovirnmant acceptance is prasently appropriate
for the produir:s to be furnished hereaunder by indicating
below contract numbers of idontical or similar supplies
accaptaed by the Govevnment, When the Government decides
to exarcise its right to weive first article approval
‘testing, olfers will be evaluatad on the basis of the

»
, decreused en#w to the Government,"
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Spaces wera provided for biddern to indicat: the contracts undar which
there had been prior Government.acceptance of their product,

Bids were openad on April 24, 1973, and three bids were received.
Trane's bid listed prior contracts for the A/E-320-18 and A/E-320-25
ag a basis for walving the firat article test requirement for evalua-
tion purposes, DBy telegram of May 7, 1973, the contracting officer
forwarded Trane's request for walver based on the contracts liated in
its bid to the Marine Corpa., Dy telegram dated Jume 6, 1973, the
requiring activity approved waiver for Trane for all four itews based
on the prior contractn cited in the bid,

Your bid listed the followinp contracts as the basip for waiving
tha firast article test requirements for your {irm:

| Item No, Air Conditionaer Contracdt No, Date
9 and 10 A/r-32C-18 DGSC DSA 400~71-C-5094 1/15/71
11 and 12 A/r-32C-24 DGSO DSA A0D-71-C-3094 1/15/11
14 end 15 A/E~320-25 SAAUA F41508-71-C~6245 2/26/11
1 -8 A/E-32C-17 DGSC DSA 400-70-C-5141 5717119

|

The contract cited for the A/D-32C~25 air conditioner was an Air Force
contract, Tne other contracts on the list are prior Marine Corps'
contracts, ‘ '

Dy letter of Hay 8, 1973, the contracting officer forwarded your
request for valver of first article testing based on the list in your
bid to the Mavine Corps for evaluetien, On May 31, 1973, the Marine
Corps adviged the contracting officer that waiver of firat article
testing for tha A/E~32C-25 air conditioner was not authorized for your
concern aince %his alr conditioner jiad not previously been furnished to
the Marine Cor.a by Keco and first article testing of Keco's uwnit was
desired, In that letter the Marine Corps also declined authorization

- for walver of firat article testinpg for the A/BE-32C-17 and the ‘A/E~320-24,

due to problemec encountered wunder contracts Nos. DSA 400-71-C-3094 and
D5SA 400-71-C-5141,

Trane'n 1Wid was $3,071 per unit for the 10 wmits under item 9 and
the 10 units under item 10, The flrst artiecle test coat in Trane's bid
for these iters was $15,000. Your bid was $3,200 per unit for the

" 10 units wmder item 9 and §3,220 per unit for the 10 units under item 10,

Your bid for the firet article teat coet for those itews was §7,500,
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An asnalyais of the prices for itema 9 and 10 indicates that Trane's
bid evalunted on the basis 8 walver of first article testing was low
viiether or not your bid was also evaluatad on the basis of waivaer of
firat article testing,

The following 1s a comparison of the total amounts of Trana's bid
and your bid for itews 14 and 15

Trane Reco
E Item 14 $30,042 $27,642
Ytem 15 _50,070 46,490
Total 680,112 | §74,132
Firat Article
Teating _15,000 7,500
¢95 112 881,632

An mnalysis of thase prices indfcates that Trenec bLecanme: the lov bidder
Bince its bid for items 14 and 25 was evaluated.on the busic of walver
of first article testing whereas the firs4 article tenting costs vera
included In xhe avaluation of your bid,

On June 27, 1973, Trane wvas piven notice of an award for all four
itema at a tetel award price of §$141,532, end the formal award docu-
ments vere forwarded to Trane on July 13, 1973, On June 26, 1973, you
vera awardad ull the remaining iters and you were also avarded the

“total labor vutrplus arca sot-aside portion,

e have utatad that the deeision whethar to prant a walver of
firat arvticle teatlng is a natter of administrative discretion and
that we woula 2ot ohject to the exarclise of the discretion in the
aboence of a clear showing of arbitrary or capriecinus action, n-177873,
April 24, 1973, and N-175015(1), Septeuber 29, 1972, affirwed upon
*econaidernri ‘M, Negembor 20, 1972,

The contracting officer's determination to evaluate Trone's bid
on the baeis of walver of first article teating for items 9 and 10 1o
supported by the record, and you have not raised any questioans
regarding su-zh waiver, Eince Trune's bid aa evaluated was low for
those items vhiether or nnt your bid was evaluated on the hrals of

wvalver of fiyat article testing, it io not necesanry t¢ retolve
vhether first article taating should hiava baen walved for your f£imm

for those 1iters,
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You contend, however, thut the avard for itens 14 and 15 to Trane
is invalid since Trane was piven preferential treatnent 4in having its
bid evaluated un the basis of walver of firat arvicle testing, whereaa
such waiver was unjuatifishly refusad in the evaluatden of your hid,
In this connection, you dispute the Yarine Corpn' position that prob-
lopo encountered undey the contracts for the A/R=320~17 and tle
A/F-32C-24 fustificd ite refusal to wailve £irst asrticle testing for
those items, TFurthernore, you contend that oinco ©irdver should have
been authariged for the A/R-32C~24, it follows that waiver should have
been granted for the A/E-~32C-25 because of the sinflarities hetveen

the units,

’ With raspect to the A/F-~32C-24, the Marine Coxps has concoded
that the problems engountered with that unit ave winor amd first
article teats will ba waived under the contract avarded to you for
that model, Hince a vontract for the A/E-32C-24 way awnrded to you
under the subject solicitation, it ia not materisl whether your bid
for those items should nava been cvaluated on the haais of waiver of
first article teating, With regurd to the Harlne Corps' vationale for
not authorizing walvey of firxnt article testing, foxr the A/E-320-25, in
view of itr daclaion to waive such reguirement vith xespect to the
A/F-320-~24, the Harine Corps answers as follows!

"2." The Harine Corpn hos recoived infarval fnformation
that the Adr Force requlred Reco Induatries to periorm mmly
certain portions of the firat article teusts raqulred by ¥IL-
A-30339 and MIL~A-3834G, on the - 25 atr conditdoners. Tihe
remaindar of the rest reauirements wera wvelvod for reason
of similarity to the A/L32C-24 alr conditicnexa.

"3. The larine Corpn vecognizes the Alr Toreoe's
preropative to prant the above waiver for reason of
clullarity. Uowever, this lsadquarters cenvot accapt a
cimilar position, The tactilcsl environment vader which
the alr eonditioners are used is a primary comadderation:
Marine Corps' cquipnment must be capeble of withstanding the
follovwing strennes: amphibiouws shipping; ship-to-sghore
movement in amphibious vehieler, landing eraft, ox heli-
copter; being enrried in trucks or traileyrs ovex rough
"terrain in which no roads exists; and frecuent and rapid
novement:s, Thin contraste significantly from tlhe envir.n-
nent around e fixed ov bhuflt-up avea, Such pxean are, by
virtue of Savvies function, a lovical nite fo3r Aly Force
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enploynment, Theraforé; the Marine Corps considors the air
cronditioner'a ahility to pass chock and vibration tests to
ba valid. .

"In regards to similarity between the A/E32C~24 and tho
A/E32C-25 air condlitioncrs cited hy reference (a) the
following applien

"1, The differences in weight between the A/E320-24
(445 1bs) and the A/r320-25 (435 ko), can be a critical
factor in the unit passing the requiremonto of MIL-A-35339,
paragraph 4.6.4.,1, 4.6,4,1.2, 4,6.1,3 and 4,6,4,5,

"2, MIL-A-38346 (A/T32C-25) parapgraph 3,4.1 requires
a ninimm of 1,375 CrY of [ree-alr delivery, and a mininunm
of 1,080 CF{ sgainnt a static pressura of 1,0 inch of
water, Vhereas HIL-A-36345 (A/E32C-24), paragraph 3.4.1
requires a mininun of 1,290 CFt of free~gir delivery and
o. inimun of 980 CFM apaingt external static pressure of
1.0 inch of water. ' ¢

"3, The requirements of MNIL-A~38346 (A/I32C--25),
paragraph, 3.9 table I are conaiderably diffevent chan (sic)
those of MIL-A-38345 (A/E32C-24) paragraph 3.9, table I,

An evidenced by enclosure (1), the manufacturcr of the
A/E32C-24 mir conditioner (Coatract NSALND=71~C=ID3%)
experienced difficulty in passing the shock and vi~ra-~
tion tentu., Since tacese tests have never been wade on
the-25 air condit{ionars and the tactical coneiderations
stated ahave, thisn liecadquarters conoiders that a potentidl
problem exfats, Therefore, the following first art-cle
teots are valid Harine Corps requirements,

"1, “IL“A-SBBSQ' pnragraph 6.604’ 4;6060' 4.0.7.
"2, MIL-A-3834G, paragraph 3.3.1, 3.4.1, 3.9,"

The raquirecments of MIL-A-383520 and 38346, referred to abovae,

" 4nvolve vibration tests, resonence dwell, ochocl tests, roise lovel

tests, tilted position tents, coolding capacity, and evsporator airflow,
/
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Enclosure 1 referrad to in the above quotation is the preproduction
test report on Keco'sm A/E-32C-24, furnished umder contract No. DSA400~
71"0”30941

In your lettexr of Septesher 18, 1973, you have asseried that
Tranc vas rclieved of rhe exact name testing requirements relating to
ahoclk, vibration and accelerated loading tests in qualifying its
A/L-32C-25 undeyr its prior contract. Consequently, you dispute that
Trene's A/E-32C0-25 had been put to any more stringent tests than your
unit.

" As a repult of this assertion we requested DSA to furnich the
technleal bagls for waiver of flrat article testing for Trane, DEA
forwarded a telegram from the Marine Coyps which astated as followa:

"This lleadquarters recommvended waiver of first
article requirements for tha Trane Company hased
upon previous perforxmance undar contract DSA-400-
71-C-1418, Under the terms of that contract, the
Trane Company conducted the full range of the
environmental and mobility tests required of
Marina Corps oquipment. Thesae testa were passced
vithout inecident,”

The telepran reiterated that your firm had furnished the A/R-32C-25 to
the Air Force but that the equipment was not tested to Marine Corps'
requirements since the equipnent was subjected only to limited caviron-

‘mental testing and no mobllity or vibration testing,

A review of contract NSA-400-71-C-1418, cited obovae, indicates
that while flyst article subnission was waived, complete testing was
required, This seems to support the larine Corps' pesition that the
full range of tests was- conducted on Trane's A/E-32C-25 unit,

You also take tha position that Keco's qualification of the
A/B~32C~-25 under contract No. F4l608-71-C~6245, was not conditional in
my respect and that since clauwse C4(G refars to acceptauce of the
unitos by the "Government', this enconpasses both the Marine Corps and
the Afr Torce, Finally, you contond that the only reason that first
article testing was not vwaived for your unit was lecause you head not
previously furnished the unit to the liarine Corps.

i
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We apree that Loth the Marine Corps and the Alr Force are
included in the vord "Govarnnent' ns 1t is used in clauac C46,
However, aince under the cclause the Government "rvesarvao' the right
to walve firat article testing, vhether the agency of the Government
concarned dons oo or not in a particular case in a matter of discre-
tion, 'Tha Marine Corps' deteyminatiem not to authorize walver of first
articl: testing for your firm for iters 14 and 15 was not based on tho
fact that you hnd not previously nupplied the A/E-32C-25 to the Marine
Corps, as you contend. Rather, the record indicates the Hawine Corpa
had certain reservations about authorizing walver of firvst article
testing for the A/E~32C-25 offerad by your firm aince all of the tests
had not been parforned on your wnit, end vhile another Departwment had
approvad the unit based on tenta that were performed on the A/E-32C-24,
the Harine Corps did not believe that such spproval was sufficlent for
its purposes., In these circumstances, ve cannot say that there was an
ebugse of the administrative diacretion in including the first article
tenting costs in evaluating your bid for items 14 and 15, TFurthermore,
oince Trane had previously furnished an A/0=22C-25 unit to the Marine
Corps and it had been fully tosted, we cannot say that it was arbi-
trary or capricfouws to evaluate Trane's bid for itoms 14 -and 15 on
the hasis of waiver of first article testivg,

Sincerely yours,

Paul 4, Demblling

For the Cooptiru. ler General
of tha Uutted Stntes





